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The FIS Terms and Conditions (“FTCs”) set forth below may be incorporated into one or more orders referencing the FTCs (each an “Order”) or statements of work (each an “SOW”). Each “Agreement” (as defined in the applicable Order) may be referred to as the Information Technology Services Agreement.
Provision of Solution.
FIS shall provide to Client the software licensed for use on Client systems (“Software”) and/or services (“Services”) identified in an Order (each such Service or Software, a “Solution”). Client shall use the Solutions in compliance with the then-current user documentation for the Solution (“Documentation”), the then-current system requirements for the Solution (the “System Requirements”, and together with the Documentation, the “Specifications”), the applicable Order (including, and only in accordance with, the Scope of Use) and these FTCs. “Scope of Use” means the rights, restrictions or parameters regarding the use of the Solutions set forth in the applicable Order and in Section 6.2 of these FTCs.
Each party shall make reasonable efforts to implement the Solution as soon as practicable following the Order Effective Date stated in the applicable Order. Client shall ensure its systems meet the System Requirements at its expense. Client is responsible for the accuracy and completeness of all Client Data that Client introduces into the Solution. “Client Data” means data introduced into the Solution by or on behalf of Client or Client’s customers (“Customers”) that is stored in or processed by the Solution.
[bookmark: _Ref40283503]Fees.
Client shall pay any fees stated in the Order within thirty (30) days after the applicable invoice date. Client may specify an account which FIS may electronically debit to settle any fees, charges or other amounts owed by Client. A late payment fee shall accrue on any amounts thirty (30) days past due at the rate of twelve percent (12%) per year (or, if lower, the maximum rate permitted by applicable Law), except for Disputed Amounts. “Disputed Amount” means amounts invoiced by FIS which are disputed by Client in good faith for which Client provides a reasonably detailed notice of the dispute before such amounts are past due. A dispute will not exist as to an entire invoice merely because certain amounts on the invoice are Disputed Amounts.
Unless otherwise stated in an Order: (i) any Software license fees shall be due upon execution of the Agreement (or the applicable Order or amendment); (ii) fifty percent (50%) of any other one-time fees shall be due upon execution of the Agreement (or the applicable Order, SOW or amendment), and the remaining fifty percent (50%) shall be due upon the applicable Commencement Date; (iii) recurring fees for other Services shall begin on the applicable Commencement Date; and (iv) fees for any Professional Services fees billed on a time and materials basis shall be billed for each calendar month (or portion thereof) starting when the Professional Services begin. The “Commencement Date”: (a) of Maintenance, shall be the applicable Order Effective Date; (b) of other Services (excluding Professional Services), shall be the date the Service is first made available for use by Client; and (c) of Professional Services, shall be the date that FIS begins performing the Professional Services.
FIS may increase: (i) fees for (where applicable) postage, mailing and payment card materials, courier, telecommunications and any other fees identified as pass-through fees in the applicable Order, if FIS’ cost for those items increases; and (ii) recurring fees for the Solutions by an amount not to exceed the Maximum Price Change and no more than once per calendar year. “Maximum Price Change” means a percentage equal to the sum of (a) the percentage change in the index stated in the applicable Order (the “Price Index”) (calculated by averaging the annual change of the Price Index for the four (4) fiscal quarters immediately preceding the date of the applicable fee increase); and (b) the percentage increment specified in the Order (the “Percentage Increment”); provided that the Maximum Price Change shall never be less than two percent (2%) or more than six percent (6%).
In addition to the Solutions listed in an Order, FIS may offer other services or software to Client from time to time. Client’s use of any such software or service constitutes Client’s agreement to pay the fees in the applicable documentation made available to Client in relation to such services or software, and that such software or service is a Solution subject to the Agreement.
[bookmark: _Hlk42603885][bookmark: _Hlk43115490]The charges and fees invoiced by FIS do not include any applicable taxes (including withholding, sales, use, excise or consumption taxes such as GST or VAT), duties, levies, fees or similar charges or surcharges of any jurisdiction that may be assessed or imposed in connection with the transactions contemplated by the Agreement (“Taxes”). Client is responsible for the payment of such Taxes that arise from FIS’ provision of the Solution. If FIS includes Taxes in an invoice, Client shall pay such Taxes, unless Client has provided a valid tax exemption certificate acceptable to the applicable tax authorities. Client shall reimburse FIS for reasonable travel, living and other out-of-pocket expenses incurred in connection with the provision of the Professional Services or a Solution, and FIS shall invoice Client for these expenses on a monthly basis, as incurred.
[bookmark: _Hlk43115338][bookmark: _Hlk43115512]Client shall promptly reimburse FIS for any Taxes that FIS is required by Law to collect or pay on behalf of Client. Taxes do not include withholding tax based on the income of FIS (“WHT”). FIS is ultimately responsible for any WHT; however, if Client is required by Law to deduct WHT from payments owing by Client to FIS and remit it to the applicable tax authorities, Client will: (i) promptly notify FIS; (ii) deduct such WHT from the payment due to FIS (and, in doing so, Client shall apply to such withholding any exemption or reduced tax rate specified in a tax treaty between Client’s and FIS’ respective countries of tax domicile); (iii) promptly pay such WHT to the relevant government agency and remit the net amount after the WHT deduction to FIS; (iv) promptly, and in any event upon FIS’ request, give FIS an official receipt or other official document evidencing payment of such WHT so that FIS may claim a tax credit from the applicable tax authorities; and (v) remain liable to pay FIS for any difference in the amount calculated at the applicable WHT rate that is not supported by a WHT certificate from Client. Each party will provide such assistance, documentation or information as may be reasonably requested by other to resolve any dispute, difference or disagreement with the applicable tax authorities. FIS will not be responsible for any penalties, withholding tax or interest related to the failure of Client to deduct and pay Taxes timely in accordance with applicable local Laws. FIS and Client will reasonably co-operate with each other in determining the extent to which any Tax is due and owing in connection with the Agreement.
General Obligations.
FIS will maintain a disaster recovery plan designed to reduce the risks associated with a disaster affecting FIS’ ability to provide the Services. FIS will test its disaster recovery plan annually and make available a summary of its business continuity plan and test results.
FIS shall comply with all laws, enactments, orders and regulations (“Laws”) applicable to it as the provider of the Solutions under the Agreement. Client shall comply with all Laws applicable to it as the recipient and user of the Solutions under the Agreement. Each party acknowledges and agrees that: (i) it has complied with and shall continue to comply with all applicable Laws relating to anti-bribery and anti-corruption; and (ii) it shall maintain in place throughout the Term of the Agreement its own reasonable policies and procedures to ensure compliance with such anti-bribery and anti-corruption Laws.
Each party will implement reasonable administrative, technical and physical safeguards designed to: (i) ensure the security and confidentiality of the other party’s Confidential Information; (ii) protect against any anticipated threats or hazards to the security or integrity of the other party’s Confidential Information; and (iii) protect against unauthorized access to or use of the other party’s Confidential Information. The information Security and Data Protection Statement (found at https://www.fisglobal.com/solutions/legal/fis-information-security) (the “Security Statement”) is incorporated into the Agreement.
Client shall be responsible for determining the suitability of the Solution for its purposes and that the processing configurations and settings of the Solution (“Parameters”) are consistent with all Laws applicable to Client’s business and Client’s business needs. FIS shall not be liable for any losses, damages or expenses resulting from Client’s, a Client user’s or a Customer’s request or instruction, including Parameter and rule settings and decisioning criteria.
Professional Services. This Section applies to the programming, training, consulting, implementation and other professional services (“Professional Services”) identified in SOWs or Orders.
FIS shall perform the Professional Services in a good and workmanlike manner.  Where agreed in the SOW or Order, FIS will provide to Client certain deliverables resulting from the Professional Services (“PS Output”). Any such PS Output will conform in all material respects with the requirements stated for the agreed PS Output in the SOW or Order (“Requirements”), provided Client timely performs its obligations stated in the SOW or Order and reasonably cooperates with FIS. If Client requests services that are outside the scope of the Requirements, such services shall be billed at the rates set out in the SOW or Order or, if no such rates are specified, at FIS’ then-current rates. Any failure of PS Output to materially conform with its Requirements shall be a “PS Defect.” Professional Services shall be deemed complete and accepted if: (i) Client fails to give FIS notice of a PS Defect within thirty (30) days after delivery (or within fifteen (15) days following FIS’ correction of the last reported PS Defect); or (ii) Client uses the PS Output for production purposes. FIS is not obligated to correct a PS Defect that was not caused by FIS. Following Client’s notice of a PS Defect, FIS shall begin correcting PS Defects upon verifying their existence and shall use reasonable diligence to correct PS Defects in a timely manner based upon their severity and impact on Client’s business. FIS may address PS Defects that do not materially impact Client’s business with a reasonable work around on an interim basis.
Each SOW or Order shall terminate upon the earlier of: (i) completion of the applicable Professional Service(s), or (ii) expiration of the SOW’s or Order’s Term. If Client terminates a SOW or Order or any Professional Services, Client shall pay for all work performed through the date of termination at the rates set out in the SOW or Order or, if no such rates are specified, at FIS’ then-current rates. 
While FIS personnel are performing Professional Services at Client’s site, FIS will ensure that such personnel comply with Client’s security policies and procedures that are generally applicable to Client’s other suppliers providing similar services and that have been provided to FIS in writing or text form in advance. If Client’s policies require FIS to incur material out-of-pocket costs, Client shall either waive compliance or promptly reimburse FIS for such costs.
Licensed Software. This Section applies to Software and FIS’ corresponding Maintenance.
FIS grants Client a limited, non-exclusive, and non-transferable right and license to use and/or access a single copy of the object code of the Software during the Term and solely in accordance with the Agreement. Client shall notify FIS of the location of the Software and shall promptly notify FIS of any changes to such location. The Software shall remain under the exclusive control and custody of Client at all times. Client shall keep the Software free and clear of any claim, lien or encumbrance, and any act by Client purporting to create such a claim, lien or encumbrance shall be void from its inception.
The Software may include embedded or bundled third-party software, including open source software (“Embedded Software”). Embedded Software is licensed under the terms of the third-party license that accompanies or is made available with such Embedded Software. Nothing in the Agreement limits Client’s rights under, or grants Client rights that supersede, the terms and conditions of any applicable license for such Embedded Software. To the extent required by FIS’ agreement with the third-party provider, the third-party provider is a third-party beneficiary to the Agreement with respect to the enforcement of the terms and conditions applicable to the Embedded Software. FIS shall be responsible for fixing any material non-conformity with the Documentation (“Defect”) caused by such Embedded Software to the same extent as FIS’ ongoing maintenance and support obligations as set forth in the Agreement. Third-party technology that may be appropriate or necessary for use in conjunction with Embedded Software may be specified in the Specifications. Any such third-party technology provided by FIS is licensed or provided to Client under the terms of the third-party license that accompanies or is made available by FIS with such technology.
Client shall verify that the Software complies with the Documentation within thirty (30) days of the applicable Order Effective Date.
During the Term (unless otherwise stated in the Order), FIS shall provide Maintenance as more specifically defined in the Order or Documentation. “Maintenance” consists of: (i) provision of help desk support (“Support”); (ii) correction of Defects reported by Client; and (iii) periodic provision of updates or modifications which FIS, in its discretion, incorporates into the Software, as generally made available at no additional charge to clients receiving Maintenance (each, a “Release”). Client shall continuously maintain Software at the most-current Release, the immediately preceding Release, or other Releases made available in the previous twelve (12) months (each, a “Supported Release”). Client shall permit FIS to remotely access the Software to provide Maintenance.
Client shall maintain adequate records of Client’s compliance with the Scope of Use, including the names and business contact information of the Software users. Client shall provide FIS with a copy of such records upon request, and FIS, its licensors or its designees shall be entitled to review such records upon reasonable advance notice (but no more often than once annually). Client agrees to reasonably cooperate with FIS, its licensors or their designees during such review.
[bookmark: _Ref40283509]Intellectual Property.
FIS (or its licensors) own, and Client (and its users) do not acquire any right, title or interest in, to or under, any copyright, trademark, trade name, trade secret, patent, database rights or other intellectual property right (“IP Right”) in or to any FIS Property. All FIS Property are (i) trade secrets of FIS or its licensors, having great commercial value to FIS or its licensors, and (ii) owned solely and exclusively by FIS or its licensors, regardless of who participated in their creation or the medium of expression. FIS may use all of Client’s comments and suggestions for the improvement of any FIS Property without accounting or reservation. Client shall not provide any such comments or suggestions that are confidential or proprietary to any third party. Client shall not alter, remove, obscure, tamper, or revise any proprietary, restrictive, trademark or copyright notice included with, affixed to, displayed in, encoded or recorded in, on or by a FIS Property, or fail to preserve all copyright and other proprietary notices in any Copy of any FIS Property made by Client. Client hereby unconditionally and irrevocably assigns, transfers, and conveys to FIS all of Client's right, title, and interest in and to any FIS Property and all IP Rights therein or thereto. Client shall take any action reasonably requested by FIS in order to perfect FIS’ ownership of its IP Rights in or to any FIS Property. “FIS Property” means: (i) any current or prospective Service, Software, PS Output, Specifications or Output; (ii) the pricing, source code, visual expressions, and other parts, features, functions, user interfaces, and design features of such Services, Software, PS Output, Specifications or Output; (iii) the methods, algorithms, formulae, passwords, and concepts used in developing and/or incorporated into the Services, Software, PS Output, Specifications and Output; and (iv) any improvements, derivative works, modifications, customizations, enhancements, or work product related thereto (whether tangible or intangible, by whomever made). “Output” means documents, reports, statements and other output of the Services and Software, as may be more fully described in the Specifications, but excludes any Client Data.
[bookmark: _Ref40283347]Except as otherwise specifically permitted in the Agreement, Client shall not, shall not attempt to, and shall not permit any others to: (i) use any FIS Property for any purpose or in any manner not specifically authorized by the Agreement; (ii) make or retain any copy (including electronic or temporary copy) (“Copy”) of any FIS Property; (iii) create or recreate the source code for any Solution, or re-engineer, reverse engineer, decompile or disassemble, attempt to derive the source code, trade secrets or know-how in or underlying, the FIS Property, except to the extent applicable Law requires that Client have the right to do so; (iv) modify, adapt, alter, translate or create derivative works from any FIS Property, or combine or merge any part of the FIS Property with or into any other software or documentation, except to the extent applicable Law requires that Client have the right to do so; (v) refer to, disclose or use any FIS Property as part of any effort to: (a) develop a program having any functional attributes, visual expressions or other features similar to those of any Solution; or (b) compete with FIS; (vi) sell, lease, rent, assign, transfer, market, license, reproduce, sublicense, distribute or grant to any third party, including any outsourcer, vendor, sub-contractor, consultant or partner, any right to use any FIS Property or allow any third party to use or have access to any FIS Property, whether on Client's behalf or otherwise; (vii) perform benchmark testing, or publish any results of any authorized benchmark testing, on any Solution; (viii) interfere with, modify, disrupt, or disable features or functionality of any Solution, including any such mechanism used to restrict or control the functionality, or defeat, avoid, bypass, remove, deactivate, or otherwise circumvent any software protection or monitoring mechanisms of any Solution; (ix) attempt to gain unauthorized access to any Solution or its related systems or networks; or (x) use any Solution to conduct any type of application service provider, rental, service bureau or time-sharing operation or to provide remote processing, network processing, network telecommunications or similar services to any third party, whether on a fee basis or otherwise or use or otherwise provide, directly or indirectly, any Solution to or for the benefit of any third party. The Scope of Use of any Solution does not include any increased processing or use resulting from any merger, assignment, acquisition (regardless of form) involving Client subsequent to Client’s procurement of any Solution.
FIS may change or remove any features, functions, brand, third-party provider, or other element of its systems or processes for a Solution (each, an “Attribute”) or provide a replacement for a Solution or Attribute from time to time, provided that neither the overall performance nor the fees for the Solution are materially adversely affected. Notwithstanding the foregoing, FIS may terminate Solution(s) or Attribute(s) (“Sunset”): (i) immediately upon any final regulatory, legislative, or judicial determination that providing such Solution or Attribute violates applicable Law, or (ii) upon providing reasonable prior notice to Client (but in no event less than one year for any Sunset of a Solution) so long as FIS is Sunsetting the Solution or Attribute for the clients of such Solution generally or the Attribute from the then-current general release of the Solution. If FIS Sunsets a Solution or Attribute, no damages, liquidated damages or other remedy will be available to or due from either party as a result of such Sunset, and Client shall be entitled to a refund of the portion of prepaid fees (if any) relating to Maintenance or hosting Services for the period after the Sunset takes effect.
Client shall obtain or provide all necessary rights, consents and notices for FIS and its agents to use the Client Data in accordance with the terms of the Agreement. Except to the extent specified in an Order, FIS shall not be deemed Client’s official record keeper for regulatory or other purposes.
[bookmark: _Ref40283401]Confidentiality.
“Confidential Information” means all business or technical information disclosed by Disclosing Party to Receiving Party in connection with the Agreement. Client Confidential Information includes: (i) Client Data and the details of Client's computer operations and (ii) Client Personal Data. FIS Confidential Information includes: (i) FIS Property, (ii) FIS Personal Data and (iii) the terms of the Agreement. Except for Personal Data, neither party shall be obligated to preserve the confidentiality of any information that: (a) was previously known; (b) is a matter of public knowledge; (c) was or is independently developed without reference to or use of the other party’s Confidential Information; (d) is released for disclosure with the other party’s written consent; or (e) is received from a third party to whom it was disclosed by the Disclosing Party without restriction. FIS may use and disclose Client’s name and logo as reasonably necessary to perform any Services. “Personal Data” means any information relating to an identified or identifiable natural person.
The party receiving Confidential Information (“Receiving Party”) of the other (“Disclosing Party”) shall not use Confidential Information for any purpose except as necessary to implement, perform or enforce the Agreement. Receiving Party will use the same reasonable efforts as it uses to protect its own proprietary information and data (but in any event not less than a reasonable standard of care) to: (i) keep all Confidential Information of Disclosing Party strictly confidential; (ii) not disclose the Confidential Information of Disclosing Party to anyone other than its Authorized Recipients; and (iii) only use Personal Data as permitted by applicable Laws. Receiving Party will promptly notify Disclosing Party if Receiving Party discovers any improper use or disclosure of Confidential Information and will promptly commence all reasonable efforts to investigate and correct the causes of such improper use or disclosure. “Authorized Recipient” means: (a) with respect to Client, Client and any employee of Client, its Affiliate or agent, provided that the agent is not a competitor of FIS; and (b) with respect to FIS, FIS its Affiliates and their respective employees, contractors, or agents, in the case of (a) or (b) that has a reasonable need to know the Confidential Information in connection with the use or provision of the Services or Software and who are required to protect and restrict the use of the other party’s Confidential Information in accordance with terms substantially similar to the requirements of the Agreement.
If Receiving Party believes the Confidential Information must be disclosed or made publicly available under applicable Law, an order of a court of competent jurisdiction or in response to a request from a governmental regulator, Receiving Party may do so provided that, to the extent permitted by such applicable Law, court of competent jurisdiction or governmental regulator, the Disclosing Party is given a reasonable opportunity to contest such disclosure and obtain a protective order, and shall in any event omit all pricing, service level or Solution specific information from any such disclosure or public filing, unless such omission is prohibited by Law.
Notwithstanding the foregoing, Client authorizes FIS to store (where applicable) and use all data provided by or on behalf of Client and/or its users of a Solution, including Customers, in connection with the Solution, and all information that is derived from such data, in order to provide the Solution, to create Depersonalized Information, and for other purposes permissible under applicable Law, and to disclose Depersonalized Information to third parties. “Depersonalized Information” means data provided by or on behalf of Client, its users of a Solution, including Customers, in connection with the Solution, and all information that is derived from such data, that has had names and other personal information removed such that it is not reasonably linkable to any person, household, or device. Client agrees that FIS is entitled to disclose such data and derived information to Authorized Recipients in order to facilitate its cleansing.
Vendor Management and Diligence; Governmental Access. To assist Client with its due diligence and vendor management responsibilities, FIS will provide electronic access to audit reports, third-party attestations and certifications (such as SSAE 18s, ISO certifications and PCI AoCs) and certain other information and testing results regarding the physical, technical and administrative controls utilized by FIS and the security of Client's Confidential Information. FIS shall permit governmental agencies that regulate Client in connection with a Service to examine FIS' books and records and Client Data, to the same extent as if that Service were being performed by Client on its own premises, subject to FIS' confidentiality and security policies and procedures. If requested Client Data is accessible to Client through the Services, Client agrees to reimburse FIS for its costs and its time reasonably incurred in connection with such examination.
Data Privacy. If requested by Client or any data subject or regulator, FIS shall cooperate with Client as reasonably required to assist Client with Client’s compliance with its legal obligations under applicable data protection Laws, and Client shall reimburse FIS for any time spent by FIS personnel as part of any such cooperation at FIS’ then standard professional services rate, together with any out-of-pocket costs reasonably incurred. If FIS shall process any Personal Data from Client regarding individuals domiciled in countries outside of the United States (or to which the EU GDPR is otherwise applicable), such processing shall be in compliance with the Personal Data Processing Annex (found at https://www.fisglobal.com/solutions/legal/fis-information-security).
Term and Termination.
The term for the use of the Solution (“Term”) shall be as stated in the Order, which may specify an initial term for the use of the Solution (“Initial Term”) and subsequent renewal terms (each, a “Renewal Term”), in which event the Term shall collectively mean the Initial Term together with any such Renewal Terms. If an Order fails to state a Term, then such Order shall be deemed to have a Term of one (1) year.
Either party may terminate a Solution on thirty (30) days advance notice to the other party if: (i) the other party breaches any of its material obligations under the Agreement related to the Solution and does not cure the breach within thirty (30) days after receiving notice describing the breach in reasonable detail; or (ii) the other party discontinues performance under the Agreement related to the Solution because of a binding order of a court or regulatory body. If a breach capable of being cured cannot reasonably be cured within thirty (30) days, the non-breaching party may not terminate the Solution so long as the breaching party promptly commences work and completes correction within ninety (90) days of receiving notice of the breach. In lieu of termination, FIS may suspend provision of a Solution for non-payment (except for a Disputed Amount) by providing at least thirty (30) days prior notice.
In addition to the termination rights set forth above, FIS may terminate a Solution, in whole or in part, without owing compensation, if FIS’ agreement to use any third-party software or service upon which the Solution relies expires or is terminated; provided, however, that prior to any such termination, FIS shall use reasonable efforts develop a work around that allows Client to continue to receive the Solution or similar software or services without material interruption, reduction in quality, or increase in fees.
Upon termination or expiration of the Agreement or a Solution: (i) Client shall: (a) discontinue all use of the affected Solution(s) and Specifications, and (b) promptly return to FIS any Copies of the affected Solution(s), Specifications and related FIS Property; and (ii) to the extent practicable, at Client's expense, and subject to Section 10.5, FIS shall use reasonable efforts to comply with Client’s written instructions regarding the disposition of Client Data or, if Client fails to give such instruction within thirty (30) days after such termination or expiration, then FIS may destroy Client Data in a manner designed to preserve its confidentiality. 
[bookmark: _Ref40283366]If requested by Client, FIS shall provide termination services and deconversion assistance in accordance with a SOW at Client’s expense. Prior to FIS providing transition services or deconversion assistance: (i) Client and any replacement service provider shall execute FIS’ deconversion confidentiality agreement; (ii) Client shall fully pay all outstanding amounts; (iii) Client shall prepay FIS’ fees for termination services and deconversion assistance; and (iv) the parties shall agree on a date for deconversion.
[bookmark: _Ref40283386]Indemnities.
FIS shall indemnify and defend Client against any third-party claim alleging that the Solution alone, as and when made available to Client by FIS and when properly used for the purpose and in the manner specifically authorized by the Agreement, infringes upon any patent duly issued as of the Order Effective Date, any copyright or any trade secret enforceable under applicable Law. If any infringement claim is, or in FIS’ sole opinion may be, initiated, FIS may at its option and expense: (i) modify or replace all or part of the Solution; (ii) procure for Client the right to continue using the Solution; or (iii) remove all or part of the Solution. If FIS so removes all or a part of a Solution, then FIS shall (a) if Client has paid a one-time upfront initial license fee for the Software, refund to Client the corresponding portion of the license fee paid by Client to FIS for the Software, less a reasonable rental charge equal to one-sixtieth (1/60) of the initial license fee for each month of use following the Order Effective Date or (b) if Client is paying for use of the Solution on a recurring basis, refund to Client the unused portion of the recurring fee(s) paid by Client for the Solution, and in each such case, the Agreement shall terminate with respect to the Solution or part thereof removed. The remedies provided in this Section are the sole remedies for a claim of infringement or misappropriation hereunder.
Except for any claims solely caused by FIS’ breach of the Agreement, Client shall defend FIS from and against any and all claims asserted against FIS by or on behalf of Client’s users or Customer(s), and shall indemnify and hold harmless FIS from and against any damages, costs, and expenses of Client’s users or Customer(s) awarded against FIS by a final court judgment or an agreement settling such claims.
The obligations in this Section 11 are contingent upon: (i) the indemnified party promptly notifying the indemnifying party in writing of any claims for which it seeks indemnity, including all materials received by the party related to the claim and an identification of the relevant Solution; (ii) the indemnifying party having sole control over the defense and settlement of such claims; (iii) the indemnified party reasonably cooperating during defense and settlement efforts; and (iv) the indemnified party not making any admission, concession, consent judgment, default judgment or settlement of such claim or any part thereof.
Excluded Actions. FIS is not obligated or liable under any provision of the Agreement for any performance problem, claim of infringement or other matter resulting, in whole or in part, from: (i) any modification of any Solution (other than a modification made solely by FIS); (ii) any use of a Solution in breach of the Agreement; (iii) any combination of the Solution with any other software, hardware, product, technology, data or services; (iv) any use of any version of a Solution other than the Supported Release; (v) Client's failure to implement corrections or changes to a Solution provided by FIS; (vi) Client’s failure to subscribe to ongoing Maintenance if then offered for the Solution; (vii) any Embedded Software; (viii) any transaction processed on behalf of Client or its Affiliates, users, or Customers, including any credit, fraud or counterfeit losses; or (ix) any negligence or wrongful act or omission, or breach of the Agreement, by Client or its Authorized Recipients, users or Customers.
[bookmark: _Ref40283526]Disclaimer. Except as expressly stated in the Agreement, the Solution, Documentation and Professional Services are provided “as is”, and all other warranties, guarantees or any other statutory or contractual rights arising out of arising out of lack of quality, title, defects or non-performance are, to the fullest extent permitted by applicable Law, excluded from the Agreement.
[bookmark: _Ref40283533]Limitation of Liability.
[bookmark: _Ref40283411]Each Party’s total aggregate liability under or related to the Agreement shall under no circumstances exceed the fees actually paid by Client to FIS under the Agreement during the twenty-four (24) month period immediately preceding the date of the event that is the basis for the first claim.
[bookmark: _Ref42960562]Under no circumstances shall either Party (or any of its Affiliates providing or receiving the Solution under the Agreement) be liable to the other or any other person for losses or damages which fall into any of the following categories: (i) lost revenues; (ii) lost profits; (iii) loss of business; (iv) trading losses; (v) inaccurate distributions; or (vi) any indirect consequential, or punitive damages of any kind, whether such liability is asserted on the basis of contract, statute or otherwise. As between Client and FIS, the following shall be deemed “direct damages” for the purposes of the Agreement: (a) any and all damages, including consequential and similar damages, awarded to a third party for which indemnification is provided by a Party under Section 11; (b) the reasonable out-of-pocket costs incurred by Client in the preparation and distribution of any notifications required by applicable privacy breach notification Laws; and (c) the reasonable out-of-pocket costs incurred by Client in providing credit monitoring services to affected individuals for a period of one (1) year, in each case of (b) and (c), to the extent caused by the unauthorized disclosure of Client Data resulting from FIS’ failure to comply with its obligations in Section 7.
The limitations and exclusions set forth in Sections 14.1 and 14.2 shall not apply to: (i) damages caused by either Party’s. its ancillary agents’ (Erfüllungsgehilfen) or legal representatives’ fraud or willful misconduct (Vorsatz) or grossly negligent breach of obligations (grob fahrlässige Pflichtverletzung); or (ii) damages that were foreseeable (vorhersehbar) and typical for the type of contract (vertragstypisch) and caused by a negligent breach of a material contractual obligation (fahrlässige Verletzung wesentlicher Vertragspflichten) attributable to the other Party – “material obligation” here meaning an obligation which makes the proper execution of the Agreement possible in the first place or the breach of which jeopardizes the achievement of the purpose of the Agreement and upon the fulfilment of which the other Party could reasonably rely upon, (iii) a Party’s liability for death, health damages or personal injury due to that Party’s negligence; (iv) breaches of the Scope of Use; (v) Client’s obligation to pay fees hereunder and damages arising from improper termination of a Solution, Order or SOW by Client; or (vi)i a Party’s liability for damages to the extent that such a limitation or exclusion of such damages is not permitted by applicable Law. The limitations set forth in Section 14.1 do not apply to claims for which indemnification is provided by a party under Section 11.
[bookmark: _Ref40283538]Export Restrictions. FIS’ Confidential Information is subject to export control Laws, including those of the United States of America. Client shall not import, export or utilize FIS’ Confidential Information where a license or other authorization is required by Law without first securing such license or authorization. 
Insurance. FIS shall maintain the following minimum insurance coverage and limits: (i) statutory workers’ compensation in accordance with all federal, state, and local requirements; (ii) employer’s liability insurance with limits of coverage of US$1,000,000: (a) per accident, bodily injury (including death) by accident; (b) per bodily injury (including death) by disease; and (c) per employee for bodily injury (including death) by disease as required by the jurisdiction in which services are performed under the Agreement; (iii) commercial general liability with an aggregate of US$2,000,000, and US$1,000,000 per occurrence for bodily injury, property damage and personal injury; (iv) automobile liability insurance, including FIS-owned, leased, and non-owned vehicles with a single limit of US$1,000,000; (v) property insurance, covering the hardware and other equipment used by FIS to provide services under the Agreement; (vi) professional and technology errors and omissions, including network security and privacy liability coverage, with limits of US$5,000,000 per claim and in the aggregate; (vii) umbrella (excess) liability insurance for the above-referenced commercial general liability and employer’s liability coverage in the amount of US$5,000,000 per occurrence and in the aggregate; and (viii) crime insurance, with coverage extended to include property of Client in the care, custody, or control of FIS, or for which FIS is legally liable, with limits of US$5,000,000 per claim and in the aggregate. Upon the reasonable request of Client, FIS shall furnish Client with a certificate of insurance as specified in the Agreement.
[bookmark: _Ref40283545]Miscellaneous.
[bookmark: _Ref40283471]The Agreement shall bind, benefit and be enforceable by and against FIS and Client and their respective permitted successors and assigns. Client shall not assign the Agreement or any of its rights hereunder, nor delegate any of its obligations hereunder, without FIS’ prior written consent, except such consent shall not be required in the case of an assignment of the Agreement (but not of any individual rights or obligations hereunder) to: (i) a purchaser of or successor to substantially all of Client's business (provided that such purchaser or successor’s primary business operation prior to the assignment is substantially similar to that of Client); or (ii) an Affiliate of Client, and in the case of (i) or (ii), Client hereby guarantees the obligations of the assignee. Any express assignment of the Agreement, any change in control of Client (or its Affiliate in the case of an assignment to that Affiliate under this Section 17.1) and any assignment by merger or otherwise by operation of Law, shall constitute an assignment of the Agreement by Client for purposes of this Section 17.1.
[bookmark: _GoBack]The Agreement states the entire agreement and understanding between the parties and supersedes all prior representations, agreements and understandings, whether written or oral, relating to its subject matter. If a conflict exists between the FTCs and an Order or SOW incorporating the FTCs, the documents will take precedence over each other in the following order: (i) SOWs, (ii) Orders, and (iii) these FTCs. Where multiple language versions form part of the Agreement, the English version shall be regarded as the prevailing language in the event of any dispute as to the interpretation of the Agreement. In entering into the Agreement, each party acknowledges and agrees that it has not relied on any representation, warranty, collateral contract or other assurance (whether negligently or innocently made), except those expressly set out in the Agreement. Except as otherwise set forth herein, the parties do not intend, nor shall there be, any third-party beneficiary rights for protection under the Agreement (Vertrag mit Schutzwirkung für Dritte), and the rights of the parties to terminate, rescind or agree any variation, waiver or settlement under the Agreement are not subject to the consent of any other person. A determination that any provision of the Agreement is invalid or unenforceable shall not affect the other provisions of the Agreement and the provision that is held to be invalid or unenforceable shall be replaced by a valid and enforceable provision that would give the best legal and commercial effect to the intention of the Parties. No modification of the Agreement, and no waiver of any breach of the Agreement, shall be effective unless in writing and signed by an authorized representative of the party against whom enforcement is sought, provided that electronic form with signature in accordance with §127a III 1 German Civil Code (BGB) shall meet this requirement. No waiver of any breach of the Agreement, and no course of dealing between the parties, shall be construed as a waiver of any subsequent breach of the Agreement. Termination of the Agreement, an Order, SOW or a Solution shall not impact any right or obligation arising prior to termination, and in any event, Sections 2, 6, 7, 13, 14, 15, and 17 of these FTCs shall survive termination of the Agreement. As used in the Agreement, the word “including” means including but not limited to.
All notices given in connection with the Agreement must be in writing and delivered via overnight or signed for delivery. Notices shall be delivered to the address stated in the Agreement. Notices to FIS shall include a copy (which shall not constitute notice) to the Chief Legal Officer at the same address.
FIS is an independent contractor. Neither FIS nor any of its representatives are an employee, partner or joint venturer of Client. The Solutions may be provided by FIS or its Affiliates or their respective subcontractors. FIS shall remain solely responsible for the work performed by its Affiliates and its, or its Affiliates’, subcontractors. Client shall have no recourse, and shall assert no claim, against any subcontractor of FIS or its Affiliates. “Affiliate” means, with respect to a party, any entity which directly or indirectly, through one or more intermediaries, is controlled by, or is under common control with, such party. Nothing herein shall be deemed to make FIS personnel employees of Client and such personnel shall not be subject to background screening by Client or required to sign agreements directly with Client.
Except for Client’s payment obligations, neither party shall be liable for any loss, damage or failure due to causes beyond its control, including strikes, riots, earthquakes, epidemics, terrorist actions, criminal acts by unrelated third parties, wars, fires, floods, weather, power failure, telecommunications outage, acts of any military, civil or regulatory authority, or acts of God (“Force Majeure Event”). This provision does not relieve FIS from its obligations to maintain and test disaster recovery plans for the Services.
The United Nations Convention on Contracts for the International Sale of Goods does not apply to the Agreement or its subject matter.
[bookmark: _Ref40283604]The Agreement and any dispute, difference, controversy or claim arising, directly or indirectly, out of or in connection with it or its subject matter or formation (including non-contractual disputes, differences, controversies or claims) is governed by, and shall be construed and enforced in accordance with, the Laws of the Federal Republic of Germany. Each party irrevocably agrees that the courts located in Frankfurt am Main, Germany shall have exclusive jurisdiction to settle any dispute, difference, controversy or claim arising, directly or indirectly, out of or in connection with the Agreement, or the breach, termination or validity thereof (including non-contractual disputes, differences, controversies or claims).
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